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The Aarhus Convention Compliance Committee meets today to discuss communication ACCC/C/2008/32, which has been lodged by the environmental non-governmental organisation ClientEarth, supported by others, against the European Community. 
The communicant argues in essence that the European Community would be in breach of its obligations under Article 9 of the Aarhus Convention as neither Article 230(4) of the EC Treaty nor Regulation (EC) No 1367/2006, also known as the Aarhus Regulation,
 would ensure that members of the public, including environmental NGOs, have sufficient access to justice.
The Commission contends that the Community is not to be considered as being in breach of Articles 9 of the Aarhus Convention for the reasons set out in more detail in the written submissions sent to the Committee. The submissions also contain the replies to four questions posed by the Committee to the Community. By nature, this oral presentation may not be as detailed as the written submissions. The Commission would like, however, to take advantage of this occasion to comment some of the points made by the communicant and the amicus, which the Community has not commented in its written submissions. 
This presentation will in principle not address those issues relating to the Aarhus Regulation, which are sub judice before the Court of First Instance of the European Communities (in case T-338/08 Stichting Natuur & Milieu and Pesticides Action Network Europe v Commission), reason for which the Committee has agreed to defer their consideration until a later stage.
The Commission would like, by way of preliminary observation, give some background information on the institutional framework of the Community.
The EC Treaty constitutes the 'basic constitutional charter' of the Community (and is, as such, usually referred to as "primary law"). Institutions established by the EC Treaty are empowered to adopt legal acts in certain areas (also known as "secondary legislation"). Secondary legislation must be in accord with primary law and it may not add to the rules laid down in the Treaty.

The Commission also emphasises the following institutional feature, which is peculiar to the Community legal order. In most legal orders, the issue of legal standing is governed by rules adopted by the legislator and/or case-law, with the related consequence that those rules may be altered by the legislator. The legislator is empowered to do so because it considers that either pre-existing legislative rules or case-law need to be amended. In the specific situation of the European Community, the Community (secondary) legislator may not amend the rules provided for in Article 230(4) of the EC treaty and is therefore unable, from a legal viewpoint, to reverse or amend the case-law developed by the Community judicature.
Regarding the alleged non-compliance of the European Community with the Aarhus Convention, the communicant takes issue in particular with the "individually concerned" test laid down in Article 230(4) of the EC Treaty as interpreted by the Community judicature, which it considers to be incompatible with, inter alia, paragraphs 2 and 3 of Article 9 o the Convention. The Commission would like to make the following observations in this respect.
Concerning first the possible impact of Article 9(2) of the Convention on the present discussion, the Commission would like to state that it does not consider that provision of the Convention as relevant at all, as Community institutions and bodies do not appear to make decisions falling under Article 6 of the Convention. In any case, decisions referred to in Article 6 of the Convention, including those referred to in Article 6(1)(b), must by definition be decisions on specific activities, whose nature is irreconcilable with that of normative measures of general application. With respect to possible decisions of individual scope, the Commission considers that decisions on Community co-financing of projects carried out at Member State level are not decisions covered by Article 6. As to decisions concerning the deliberate release and placing on the market of genetically modified organisms, the Convention reserves an ad hoc regime to those, which will be clarified as soon as the amendment seeking to introduce a new Article 6bis in the Convention enters into force. Suffice it to say in this respect that Article 9(2) of the Convention does not apply per se to decisions covered by Article 6bis. Lastly, the Commission disagrees with the communicant's opinion that Article 9(2) of the Convention could indirectly apply to plans and programmes relating to the environment because of the reference in Article 7 to some of the provisions of Article 6. In order not to lengthen too much the present intervention, the Commission will not expand further on those various points. It would like to stress, however, the importance it attaches to the issue and has prepared an aide-mémoire addressing in more detail the various points made above.
Second, and concerning more specifically Article 9(3) of the Convention, the Commission contends that, beyond and above Article 230(4) of the EC Treaty, adequate access to justice is afforded to natural and legal persons under the EC Treaty by means of Article 234 thereof. That provision lays down a procedure whereby national courts must refer to the Court of Justice questions on the validity of acts of the Community institutions and should be understood in the wider institutional context of the Community legal order which is applied first and foremost by national courts. It is to be recalled in this respect that the EC Treaty has established a complete system of remedies and procedures intended to ensure control of the lawfulness of the acts of the institutions by entrusting it to the Community judicature, acting in cooperation with national courts where appropriate.
The communicant contests the viewpoint of the Community as it considers that Article 234 of the EC Treaty would (at best) offer indirect access to justice, which would not be up to the standard required by Article 9(3) of the Convention. The Commission sees no suggestion anywhere in the Convention that, at least with respect to review procedures referred to in Article 9(3), indirect access to justice would be precluded as a legitimate means of implementation. The Commission notes, in this respect, that review procedures may also be sometimes ensured in national legal orders by way of referrals for preliminary rulings from one national court to another. More fundamentally, cooperation between national and Community judges has been a central feature of the development of Community law since its inception; besides, national judges are commonly referred as “Community judges of fist instance” (“juge communautaire de droit commun”).
The communicant argues that, as it is settled case-law that the Community legal order and national legal orders of the Member States are distinct from each other, the Commission arguments in relation to access to justice would mean that both orders should merge and form only one order through Article 234 of EC Treaty. The communicant goes on by stating that this would contradict settled case-law and the very structure of the European Community.

In response to this, the Commission would like to quote the Community judicature, who stated that “[…] the possibility for individuals to have their rights protected by means of an action before the national courts, which have the power to grant interim relief and, where appropriate, to make a reference for a preliminary ruling […] constitutes the very essence of the Community system of judicial protection. Alongside the possibility, for those who comply with the conditions of admissibility laid down in the Treaty, of challenging a Community measure by bringing an action for annulment before the Community judicature, individuals have access to the legal remedies available in the Member States in order to assert their rights under Community law and the preliminary reference procedure enables effective cooperation to be established for that purpose between the national courts and the Court of Justice” (Order of the Court (Fourth Chamber) of 1 February 2001, Area Cova SA and Others v Council and Commission, C-301/99 P [2001] ECR I-1005, paragraph 46).
More fundamentally, it is to be recalled that Article 9(3) of the Convention expressly allows Parties to provide for criteria in their domestic law governing the issue of standing and the Committee has itself acknowledged that the Convention neither defines these criteria nor sets out the criteria to be avoided; rather, the Convention is intended to allow a great deal of flexibility in defining which environmental organisations have access to justice
.

The wide discretion left to Parties by Article 9(3) of the Convention is such that it cannot be the case that, in each and every of the cases referred to by the communicant in the various submissions made to the Committee, the applicant NGO would have had to see its action declared admissible. Besides, the communicant is aware that no such broad conclusion can de derived from Article 9(3) as it makes the point that the subject matter of the communication is an alleged generalised lack of access to justice under Article 230(4) of the EC Treaty.

Insofar as, in the Commission's opinion, the procedure provided for in Article 234 of the EC Treaty may legitimately be taken into account, the communicant fails to establish that there is a generalised lack of access to justice.

By way of example, the Commission would refer to the judgment of the Court of 9 March 2006 (Stichting Zuid-Hollandse Milieufederatie and Stichting Natuur en Milieu v College voor de toelating van bestrijdingsmiddelen, Case C-174/05 [2006] ECR I-2443), which follows from a reference for a preliminary ruling by the College van Beroep voor het bedrijfsleven of the Netherlands and concerns the validity of Article 2(3) of Council Decision 2003/199/EC of 18 March 2003 concerning the non-inclusion of aldicarb in Annex I to Council Directive 91/414/EEC and the withdrawal of authorisations for plant protection products containing this active substance. This case shows that, even if the same NGO, Stichting Natuur en Milieu, has been unsuccessful in directly challenging, before the Court of First Instance, decisions adopted by Community institutions under Directive 91/414 on plants protection products (cases referred to by the communicant), in effect the same result can be achieved using the avenue offered by Article 234.
The communicant contends, however, that Article 234 of the EC Treaty cannot be relied on where there are Community rules that are directly applicable, such as Regulations. Is such a broad statement an accurate description of reality? The Commission doe not believe it to be the case. Just to take the example of the Regulation contested in the cases WWF-UK against Council (Council Regulation (EC) No 41/2007 of 21 December 2006 fixing for 2007 the fishing opportunities and associated conditions for certain fish stocks and groups of fish stocks, applicable in Community waters and, for Community vessels, in waters where catch limitations are required, OJ 2007 L 15, p. 1), Member States still have to allocate the total allowable catches ("TACs"), or fishing quotas, assigned to them by the Regulation to the various fishing vessels flying their flag, which implies that further implementing measures will be adopted at national level. The communicant argues that this element is not relevant as the margin of discretion of the national authorities is, according to it, non-existent. The Commission would like to point out that the fact that the overall TAC available for fishing vessels flying the flag of a given Member State is fixed at Community level does not mean that the competent national authorities have no discretion as to the determination of the quantity to be assigned to each and every fishing vessel concerned, as part of the fishing permit or fishing licence to be given to it. In any case, assuming there would be no discretion at all, this circumstance alone, which only relates to the content of the decision to be made at national level, does not affect the fact that there are measures taken at national level, which may be challenged before national courts and lead the latter to refer the case to the Court of Justice under Article 234 of the EC Treaty.
Even in cases where Community Regulations prohibit certain activities or make their legal pursuit conditional upon fulfilling certain conditions, there might still be the possibility for those concerned to provoke the issuing of a legal act at national level which could be challenged before national courts. By way of example, the Commission would like to refer to the case where several Spanish boat-owners sought to obtain the annulment of Commission Regulation (EC) No 2565/95 of 30 October 1995 concerning the stopping of fishing for Greenland halibut by vessels flying the flag of a Member State (OJ 1995 L 262, p. 27). The Community judicature noted, on that occasion, that, "from the moment when their permits lapsed, it was open to the applicants to apply to the Spanish authorities for the issue of new permits authorising them to continue fishing for Greenland halibut in 1995 in the areas concerned notwithstanding the exhaustion of the quota, and if appropriate to bring the matter before the national courts in order to challenge the validity of any decisions made refusing those applications and to obtain the suspension of their operation
. In the course of those proceedings, there would have been nothing to prevent the applicants from putting in issue the validity of the Community legislation on the basis of which any decisions refusing applications would have been adopted and from thus requiring the national court to adjudicate on all the grounds of challenge formulated for that purpose, if necessary after a reference to the Court of Justice for a preliminary ruling as to the validity of the Community legislation
" (Order of the Court (Fourth Chamber) of 1 February 2001, Area Cova SA and Others v Council and Commission, C-301/99 P [2001] ECR I-1005, para. 84, summarising the findings of the Court of First Instance in Case T-12/96 Area Cova and Others v Council and Commission [1999] ECR II-2301).
The above examples are given as illustrations of the general statement to be found in the case-law of the Community judicature, and which is mentioned in paragraph 76 of the Community's written submissions, to the effect that "[i]t is possible for domestic law to permit an individual directly concerned by a general legislative measure of national law which cannot be directly contested before the courts to seek from the national authorities under that legislation a measure (in particular an administrative decision, either explicit or implicit) which may itself be contested before the national courts, so that the individual may challenge the legislation indirectly. It is likewise possible that under national law an operator directly concerned by a Community Regulation may seek from the national authorities a measure under that Regulation which may be contested before the national court, enabling the operator to challenge the Regulation indirectly" (Case C-263/02 P Commission v Jégo-Quéré [2004] ECR I-3425, paragraph 31).
It does even seem possible, in certain legal orders, to question the validity of Community legislation in abstracto.  

The Commission is aware, for instance, that claimants may make an application for judicial review of the legality of `the intention and/or obligation' of the United Kingdom Government to comply with Community law, which can lead the High Court to refer questions to the Court of Justice on the validity of the Community legislation concerned, be it a directive, as was the case in Cases C-491/01 British American Tobacco (Investments) and Imperial Tobacco [2002] ECR I-11453 and  C-308/06 Intertanko and Others v Secretary of State for Transport [2008] ECR I-4057, or even a regulation, as was the situation in Case C-344/04, International Air Transport Association and European Low Fares Airline Association v Department for Transport [2006] ECR I-403, where two associations brought before the High Court of Justice of England and Wales, Queen’s Bench Division (Administrative Court), judicial review proceedings against the Department for Transport relating to the implementation of Regulation No 261/2004 of the European Parliament and of the Council of 11 February 2004 establishing common rules on compensation and assistance to passengers in the event of denied boarding and of cancellation or long delay of flights, and repealing Regulation (EEC) No 295/91 (OJ 2004 L 46, p. 1).
The Commission notes further that UK law even allows a dispute to be brought before the High Court before an implementing measure has actually been adopted at national level. The Court has stated in this respect at paragraph 40 of Case C-491/01 that "[t]he opportunity open to individuals to plead the invalidity of a Community act of general application before national courts is not conditional upon that act's actually having been the subject of implementing measures adopted pursuant to national law. In that respect, it is sufficient if the national court is called upon to hear a genuine dispute in which the question of the validity of such an act is raised indirectly".

The Commission would also like to recall that, as mentioned in paragraph 60 of its written submissions, the European Court of Human Rights has acknowledged that the protection of fundamental rights by Community law, as regards both the substantive guarantees offered and the mechanisms controlling their observance, can be considered to be “equivalent” to that of the Convention system
.
The communicant argues that access to justice may not be uniformly ensured in all Member States so that the stage for the applicants to argue for a reference to be made under Article 234 of the EC Treaty may never be reached.

The Commission would like to recall in this respect that 26 out of 27 of the Member States have ratified the Aarhus Convention. The Commission understands that no doubt has ever arisen as to Ireland's willingness to accede to the Convention as soon as practicable, as shown by its involvement in the work and proceedings of the various bodies established under the Convention. As a matter of law, access to justice should therefore be ensured in compliance with Article 9 of the Convention.

The Commission is aware that whether this is actually the case or not in all the Member States is a disputed issue. The point of law made by the Commission remains, however, correct, without prejudice to possible evolution that may occur in the future on this issue within Member States. In any case, the Commission would like to stress that, as explained in paragraphs 71 and 72 of the Community written submissions, one reference for a preliminary ruling on the validity of a Community act from anywhere in the Community is enough, as, should the Court of Justice considers the act as being invalid, any other national courts and the Community institutions themselves would be bound to consider the act as such as well.
The Commission would also like to comment the view expressed by the communicant as to the possibility for the Community to rely on Article 2(2) of the Convention to exclude direct actions against Community acts of a legislative nature. The communicant seems to suggest that this possibility should not be open to the Community, as it is possible in principle to challenge (indirectly) legislative acts in the context of Article 234 of the EC Treaty. 
The Commission strongly disagrees with this view: the mere circumstance that Article 234 of the EC Treaty can indeed be used to indirectly challenge the validity of legislative acts does by no means imply that all legal remedies available in the legal order of the Party concerned must share that specific feature. As a matter of principle, Parties are entitled to rely on Article 2(2) of the Convention, even though they may have elected to go beyond what is strictly required by the Convention in that regard with respect to some of their legal remedies. 
As, in the view of the Commission, access to justice in the legal order of any given Party is to be considered taking into account all available remedies, the Commission submits that access to justice is sufficiently assured by means of the combined application of Articles 234 and 230 of the EC Treaty, the additional facilities offered by the review mechanism laid down in Title IV of the Aarhus Regulation being of assistance in certain cases.

With respect to the issue of costs of proceedings before the Community judicature, the communicant alleges that those costs are potentially prohibitive and that it is not possible to foresee whether the defendant Community institution will apply for the costs to be paid by the losing party.

It is noted that the Convention merely requires that costs must not be "prohibitively expensive", while it also makes it clear that courts are not precluded from awarding reasonable costs in judicial proceedings. Given that the words "prohibitively expensive" set a high threshold in terms of what Parties may allow as costs to be borne by the party losing the case, it is plain that a communicant alleging that a Party has failed to satisfy this limb of Article 9(4) of the Convention bears a heavy burden of proof. The Commission notes, in that connection, that the claims made by the communicant are hypothetical to a very large degree as, to its own admission, it has been unable to find any case where costs would have been prohibitively expensive or would have deterred action by the applicant NGO.
As far as the four questions posed by the Committee to the Community are concerned, the Commission would like to make the following comments, which will be kept relatively short as several of the points at issue have been touched upon earlier in this presentation.
In response to question 1, concerning the implementation of paragraphs 2 to 4 of Article 9 of the Convention by the Community, it is to be noted first that the Community has adopted no specific measures seeking to implement Article 9(2) with respect to activities of Community institutions and bodies, as it considers that the latter do not make decisions falling under Article 6 of the Convention.

Concerning paragraph 3 of Article 9 of the Convention, the basic contention of the Community is that pre-existing provisions of the EC Treaty (that is, Articles 230 and 234) ensure sufficient implementation of Article 9(3) of the Convention. For the sake of completeness, let it be mentioned – even though this is not a matter to be discussed today – that the Community has nevertheless elected to offer an additional administrative review mechanism to certain NGOs promoting environmental protection by means of Title IV of the Aarhus Regulation.
Regarding paragraph 4 of Article 9 of the Convention, and to confine this presentation to Article 234 of the EC Treaty only, it is to be noted that it follows from that provision itself and the related case-law
 that: i) the Court of Justice may declare invalid a Community act upon request from a national court; ii) the preliminary ruling whereby the Court of Justice declares invalid a Community act may be relied on throughout the Community, iii) the Community institution author of the act concerned is required to take the necessary measures to comply with the judgment of the Court, and iv) the national court which has referred the request for preliminary ruling may, in certain circumstances, suspend the application of the national act or measure based on the Community act whose validity is challenged.

Judgments and orders are recorded in writing and publicly available. On average, the length of the proceedings can be considered to be reasonably timely (taking into account the multilingual character of the Community). In any case, the Community judicature is aware of the importance of the timeliness of the proceedings and does not spare its efforts to improve further the situation, as shown, for instance, by the Annual Reports on its activities
. As far as costs are concerned, one should stress again that Article 9(4) of the Convention only requires costs not to be prohibitively expensive, but that it does not prevent courts to award reasonable costs (as confirmed a contrario by Article 3(8) of the Convention).
As questions 2 and 3 concern the application of Article 9(1) of the Aarhus Regulation, and its relationship with Article 230(4) of the EC Treaty, the Commission would have thought inappropriate to address those issues today as they are currently sub judice before the Court of First Instance in case T-338/08.

In response to question 4, whereby the Commission is invited to explain whether the Community judicature is under an obligation to interpret Article 230 of the EC Treaty in the light of the Convention, and in particular its provisions on access to justice, the Commission would like to refer to the case-law of the Court of Justice whereby an international agreement cannot affect the allocation of powers fixed by the Treaties or, consequently, the autonomy of the Community legal system
. Similarly, it is well established that the powers conferred on the Court of Justice by the EC Treaty may only be modified pursuant to the procedure provided for to that effect by the Community legal order (which is now that laid down in Article 48 of the EU Treaty).
The communicant argues that the relevant issue is not one of amending Article 230(4) of the EC Treaty, as it would suffice that the Community judicature departs from the Plaumann test and adapt its interpretation of the Treaty taking the Convention into account.
The Commission would like to stress, however, that the matter is made more complex by the fact that the provisions of the Convention at issue are clearly subject to interpretation. In the Community legal order, the authority to interpret authentically Community law rests with the Community judicature.
In conclusion, on the basis of the various observations made in writing and orally, the Commission submits that the Community is not in breach of Article 9 of the Aarhus Convention, as contended in communication ACCC/C/2008/32, as it is not the case that the Community legal order is to be characterised overall as assuring no access to justice. In a more positive manner, the Commission considers that the Community legal order ensures access to justice in environmental matters to a sufficient degree so as to comply with Article 9(3) of the Aarhus Convention, bearing in mind the latitude left by that provision to the Parties as to how to implement it.
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� 	Regulation (EC) No 1367/2006 of the European Parliament and of the Council of 6 September 2006 on the application of the provisions of the Aarhus Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters to Community institutions and bodies (OJ L 264, 25.9.2006, p. 13).


� 	Paragraph 35 of the Findings and Recommendations with regard to compliance by Belgium with its obligations under the Aarhus Convention in relation to the rights of environmental organizations to have access to justice (Communication ACCC/C/2005/11 by Bond Beter Leefmilieu Vlaanderen VZW (Belgium) - adopted by the Compliance Committee on 16 June 2006).


� 	Joined Cases C-143/88 and C-92/89 Zuckerfabrik Süderdithmarschen and Zuckerfabrik Soest [1991] ECR I-415, paragraphs 16 to 21, and Case C-456/93 Atlanta Fruchthandelsgesellschaft and Others v Bundesamt für Ernährung und Forstwirtschaft [1995] ECR I-3761.


� 	Case C-321/95 P Greenpeace Council and Others v Commission, cited above, paragraphs 32 and 33, and Case C-73/97 P France v Comafrica and Others [1999] ECR I-185, paragraph 40.


� 	"155.  In the Court's view, State action taken in compliance with such legal obligations is justified as long as the relevant organisation is considered to protect fundamental rights, as regards both the substantive guarantees offered and the mechanisms controlling their observance, in a manner which can be considered at least equivalent to that for which the Convention provides (see the above-cited M. & Co. decision, at p. 145, an approach with which the parties and the European Commission agreed). By “equivalent” the Court means “comparable”: any requirement that the organisation's protection be “identical” could run counter to the interest of international co-operation pursued (paragraph 150 above). However, any such finding of equivalence could not be final and would be susceptible to review in the light of any relevant change in fundamental rights' protection" (Bosphorus Hava Yollari Turizm Ve Ticaret Anonim Sirketi v. Ireland [GC], no. 45036/98, § 155, ECHR 2005-VI).


� 	On this case-law, see section 4.1 of the written submissions.


� 	See the 2007 Annual Report (� HYPERLINK "http://curia.europa.eu/fr/instit/presentationfr/index.htm" ��http://curia.europa.eu/fr/instit/presentationfr/index.htm�) where, in relation to developments in the Court’s workload and the average duration of proceedings, one can read: "2. The statistics concerning the Court’s judicial activity in 2007 reveal a distinct improvement compared with the preceding year. In particular, the reduction, for the fourth year in a row, of the duration of proceedings before the Court should be noted, as should the increase of approximately 10 % in the number of cases completed compared with 2006" (p. 9). 


� 	Opinion 1/92 [1992] ECR I-2821, paragraph 32.
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